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cp ~ 'ffis<TT : File· No: V2(ST)0298/A-ll/2016-17

~ 3Nle>T ~~: Order-In-Appeal No ..AHM-EXCUS-001-APP-126-17-18

~ Pate 11-10-2017 uITTT ~ cBT~ Date of Issue ~1~1 ),...1}:

Passed by Shri Uma Shanker sCommission~r (Appeals)
Arising out of Order-in-Original No STC/Ref/182/Rege~cy/KMM/AC/Div-111/16-17

,.
Dated 28.02.2017 Issued by Assistant Commr STC., Service Tax, Ahmedabad

'11 q) ci cbctf qjf -w:r ~ :qm
Name & Address of The Appellants

M/s. Regency Plaza Estate Management
Ahmedabad

~ 3NIC'1 ~ ~ srige al{ sf anfh fa 5mf@rant st 3NIC'1 Pif.-l~Rs!ct m~ cp"{

Thar &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

vl zrca, qr« gca vi ara rah#tr nrznf@raw st rfta-­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cBT 1:1m s6 cB" awm 3NIC'1 cm-~ cB" -crrn cBT "GIT~:­
under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa bar 9ls tr ye,r yea vi hara sr@Rt mrznf@raw 3it. 2o, q )ea
t51ffclcci cbRJl'3°-s, ~ -.=r<R, 31!$'"1<:ilci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) ~~cm- fclm<l~. 1994 cBT 1:1m s6 (1) cB' awm 3NIC'1 ~
Pillf11c1~1, 1994 cB" ~ 9 (1) cB" awm mfu=r ~ ~:tr- s lf 'qR' "ITTd<TT lf cBT "GIT
rift g sr arr fGrr sr?gr f@sq sf at r{ st sr# ufzi
3ft wrft afeg (s a g mfrw "ITT-fr) 3it a; i fru en i znnf@raw aT ~.-.!.ll.....,..J<J4"~1a f-{-Q;jq
t crITT RR raRa &tr #a .-itl<l4ld m~ xft-t{~lx ~ <=rr=r xf ~'<sliFcl,ct ~ ~ cB" xiii:r
.) ugi hara al mi, ans al +=rPT zit aurzn ·Tar #fr T; 5 al zuTa ma & azia
1000 /- ffl ~ 6T1fr I ursi ala at air, ans 6 "liTlT 3it ,Rn TI if 6; 5 Gr UT
50 erg la gt at u, 5ooo /- ffl ~ "ITT-fr I Ggi hara t mi, ans at "liTlT 3TI"x ~ <Tm
uif 5I; 50 Gr4 TT ffl' '3'lfTcIT -@" aiT; 10ooo/ #hr )cat g)ft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be _filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the

- Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amo~t-of~
service tax & interest demanded: & penalty levied is more than fifty Lakhs rupees, in the foJ,.m--1o'f15x r%2wGsa, %
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated;

(iii)- fcr-cfl<f~.1994 c#t mxr 86 c#t "G"Cl-~ ~ (2~) <ff 3IB1fu 3Nffi~ f.mi:!r,@'t 1994 <ff f.m,, 9 (2~)
<ff 3IB1fu~ q,r:f~:tt.-7 .'i. c#t u #+ft vi sr mrr rjar,, htr snr zyes (srfti) <ff 3ITW c#t ~ (0IA)(
\ffi1l xt wnfu@ ufsf) sit ·3J"CR · · - . _

3nrzgr, arras / 3gar rraT A2I9k #tar yea, r96#a nnf@raw at area a #a fer 2a g arr?zr
(0l0) 6 uf hsf sty

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Comm:ssioner Central Excise {Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superin~endent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrizitf@era urararr gca srf@fa, 1975 c#t ~ 'Cf<~-1 <ff siafa feaffRa ft arr pa srrat vi err
~<ff~ c#t ma- tR "'{ii 6.50/-- h aar nnau zrca feas BlllmT~ I .

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee _stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr zgen, 3qr yeas vi has an4l#tr =znrznfasr (a7ff4fe) Pura6al, 1902 .'i affa vi srar via~er Tai at
fRa aa <!ffi f.rn.rr c#t 3lR '1ft ear 3naff fha urar &i

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. •

4. #tar area, #ctr 3el rca vi para 3r4ts#tr If@raUr (ft4a #u 3r4ti a#mi.:, .:,

#ctr 3nl era3f@,Gr, &89 #rarr 39n ah3iair fa4tzriz1-3rf)fzr8(2&g frin.:,

29) fecais: o.s.&g sitRt fa#r 3rf@er, &&g fr err s a 3iriia hara at ft rap#r a{ &,
aarr ff@aa RRa{ qa-if@rmracr3rear{k, ssr far arrks3iairs#t5sarat 3rh@r2a
if@aa absscarf@razr

a#ctr3n eraviharah3iasf faraz eraj fa5 an@?­.:, .:,

(i} 'tiRT 11 $8t h3if fifa aw
@i) ck srm ft at z{ arr f@
(@ii) rlz srm fez1nra4 h f@rm 6 a 3iai earv

c:!> 3ITTT arf zr fa zr enranan fa#rzr (i. 2) 3f@1fr1+, 2014 h 3war t qa fas#t
3r418tr ,if@era1ftawar f@artfcr rarer 3ff "{le[ 3fCfrc;rqi)-~;:Jffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s iaaf , sr 3rsr a gfct 311ft1>f~ t°~!ff~ UFcfi 3fmIT ~TFcn <IT '&'Us
.:) .:)

Rt cuRa ~mwr fclilr 1fQ' ~TFcn t- to¾ W@1af tR3IR~~a-us Rt c11Rc1 trr cl6f a-us t- to%
.:) .:)

:i_prarar 'CR' cfi'I'~~t,
4(1) In view of above, an appeal against this order shall lie before the :J:r-iptmaL on
payment of 10% of the duty demanded where duty or duty and penalty ar.~i-qJ~}?'tHe,)•,:Qr
penalty, where penalty alone is in dispute. J! - · \
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ORDER IN APPEAL

M/s. Regency Plaza Estate Management, 801/802, Anand Nagar

Cross Road, Satellite, Ahmedabad (hereinafter referred to as 'the appellants')

have filed the present appeals against the Order-in-Original number

STC/Ref/182/Regency/K.M.Mohadikar/AC/D-III/16-17 dated 28.02.2017

(hereinafter referred to as 'impugned order') passed by the then Assistant

Commissioner, Service Tax, Division-III, Ahmedabad (hereinafter referred to

as adjudicating authority');

2. The facts of the case, in brief, are that the appellants are registered

with the Service Tax department under the categories of "Club and

Association Services, Manpower Recruitment/Supply Agency Service and

Q Security/Detective Agency Service" for which they are holding valid

registration number AAECR2176BSD001. The appellants filed a claim of

refund on 16.06.2016, before the adjudicating authority, amounting to

52,784/- paid by them towards Club & Association Services during the period

October 2015 to March 2016. On scrutiny of the claim certain discrepencies ,

were noticed and accordingly a show cause notice dated 23.11.2016 was
'

issued to the appellants, which was adjudicated by the adjudicating

authority. The adjudicating authority, vide the impugned order, rejected the

entire amount 6r 52,784/- on the ground that the period concerned is out

Q of preview of the order of Hon'ble High Court of Gujarat and therefore not

applicable to the case.

3. Being aggrieved with the impugned orders the appellants have preferred

the present appeal. The appellants have submitted that the explanation

under erstwhile Section 65, as applicable up to 30.06.2012 and the

explanation 3(a) under Section 65B(44) as applicable with effect from

01.07.2012 are same in nature and hence, insertion of Explanation 3(a) did

not make any difference. Since, the legal position up to 30.06.2012 and with

effect from 01.07.2012 is the same, the judgment of Hon'ble Gujarat High

Court in the case of Sports Club of Gujarat Ltd. vs The Union of India is
a

equally applicable for the period post 01.07.2012. The appellants rfli)er ' ·
- ;AL ­
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4 F.No.: V2(ST)298/A-II/2016-17

argued that they are incorporated as company and not an unincorporated

association and therefore, no Service Tax is liable to be paid by them and

hence, they are eligible for the refund claim. They further claimed that as per

principle of mutuality, club and its members are one and the same. Thus,

principle of unjust enrichment is also not applicable to their case.

5. I have carefully gone through the facts of the case on records,
0

4. Personal hearing in the matter was granted and held on 06.10.2017.

Shri Bishen Shah, Chartered Accountant, appeared before me and reiterated

the contents of appeal memo in terms of the concept of mutuality in terms of

the order of the Hon'ble Gujarat High Court. He also informed that the

appellants are an incorporated association.

grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

6. To start with, I find that the adjudicating authority has rejected the

claim on the ground that under Section 65, the appellants were providing

taxable service to the members and hence, they were not eligible for the

refund. In view of this, I find that the Hon'ble High Court of Gujarat vide its

judgment dated 25.03.2013 allowed the petition declaring Section 65(25A),

Section 65(105)(zzze) and Section 66 of the Finance Act, 1994 as amended

by the Finance Act, 2005 to the extent providing levy of Service Tax in

respect of the services provided by the club to its members as ultra virus, i.e.

beyond the powers and therefore, not legal, upholding the principle of

mutuality. I agree with the view of the adjudicating authority that the case

dealt by the Hon'ble High Court of Gujarat was for the period prior to

01.07.2012. I find that the Hon'ble High Court of Gujarat, in its judgment

dated 25.03.2013, has not taken into consideration the amendments made in

the Act (w.e.f. 01.07.2012). In the new system, the word 'service' has been

defined under Section 65B(44) of the Finance Act,

below;

0
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"(44) 'service' means any activity carried out by a person for

another for consideration, and includes a declared service, but

shall not include;

(a) an activity which constitutes merely:­

(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or

(ia) such transfer, delivery or supply of any goods which is

deemed to be a sale within the meaning of clause (29A) of article

366 ofthe Constitution; or

(ii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the

course of or in relation to his employment;

@ fees taken in any court or tribunal established under any law for

the time being in force.

Explanation- 1 for removal of doubts, it is hereby declared that

nothing contained in this clause shall apply to;

A. The functions performed by the Members of Parliament,

Members of State Legislative, Members of Panchayats,

Members of Municipalities and Members of other local

authorities who receive any consideration in performing the

functions of that office as such member; or

B. the duties performed by any person who holds any post in

pursuance of the provisions of the Constitution in that capacity;

or

c. the duties performed by any person as a Chairperson or a

Member or a Director in a body established by the Central

Government or State Governments or local authority and who

is not deemed as an employee before the commencement of

ithis section.



6 F.No.: V2(ST)298/A4-1I/2016-17

Explanation 2- this clause, the expression "transaction in

money or actionable claim" shall not include-

i. Any activity relating to use of money or its conversion by

cash or by any other mode, from one form, currency or

denomination, to another form, currency or denomination for

which a separate consideration is charged;

ii. Any activity carried out, for consideration, about, or for

facilitation of, a transaction in money or actionable claim,

including the activity carried out-

• By a lottery distributor or selling agent on behalf of the State

Government, about promotion, marketing, organising, selling

of lottery or facilitating in the organising lottery of any kind,

in any other manner, by the provisions of the Lotteries

(Regulation) Act, 1998 (17 of 1998);

• by a foreman of chit fund for conducting or organising a chit

in any manner.

Explanation 3.- For the purpose of this chapter, ­

a.

a. An unincorporated association or a body of persons, as the 0
case mav be, and a member thereof shall be treated as distinct

persons:

b. An establishment of a person in the taxable territory and

any of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons".

In view of the above, it is quite clear that unincorporated association or a

body of persons and a member are to be treated as distinct entity. In the

instant case, in their grounds of appeal, the appellants have claimed that

they are incorporated as company and not an unincorporated association_ofsee,
persons. However, the.y have failed to _submit any documentary e~f~~~~%/

· Memorandum and Articles of Assoc1at1on all any other related dde , entni.lt_-61 1~ ~
j rs' ~ Jl1~~ ~ ~• z2 ?a

~
t• •·~•·- ,,. ii+8.4 "so,ov8 ·y

k



7 F.No.: V2(ST)298/A-II/2016-17

0

0

establish the fact that they are incorporated as company. Mere verbal quotes
: '

are fruitless unless they are supported by any documentary evidence. Thus,

I agree with the adjudicating authority that the principle of mutuality bears

no significance in the context of taxable service provided by clubs and

association as the same has been legally overcome by the new adjustment of

law.

Further, in the case of Sports Club of India, the Hon'ble Gujarat High Court

held the taxability of services by club to its members is ultra vires. It relied

on the decision of the Calcutta High Court in the case of Saturday Club Ltd.,

wherein it was held that in a members' club, any transaction between the

club and its members cannot be regarded as service. Now, this is all the

things of past as the specific provisions override the principle of mutuality

providing that the entity having separate legal existence considered as

Separate person. Under the Finance Act, the explanation to section 65B (44)

provides a deeming fiction that an unincorporated association or a body of

persons ("BOP"), as the case may be, and a member thereof shall be treated

as distinct persons and since the concept of mutuality has been done away

with the deeming fiction, collections from members become liable for Service

Tax if they are in the nature of any activity carried out by a club for its

members. Thus, the explanation to 65B(44) needed to be added to make it

amply clear that even if unincorporated club has no separate legal existence

but it will be counted as a distinct person from their members in Service Tax

laws to attract Service Tax liability.

7. In view of the above, I hold that as the appellants have correctly paid

the Service Tax against 'Club or Associated Services' during the period

01.10.2015 to 31.03.2016 (leviable after the introduction of the Negative List

w.e.f. 01.07.2012), and the adjudicating authority has rightly rejected the

refund claimed by the appellants.

8. Accordingly, as per the above discussion, I do not find any reason to

interfere· in the impugned order and reject the appeal filed by the appellants.
4ra
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9. The appeals filed by the appellant stand disposed off in above terms.

s+
(3cRT ~~)

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,.

M/s. Regency Plaza Estate Management,

801/802, Anand Nagar Cross Road, Satellite,

Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Dy./Asst. Commissioner, Central Tax, Division-VII (Satellite),

Ahmedabad (South).
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RAL G

e· •a'fO' !1- 0 -

s <#
ts0 '0 •

6) P.A. File.

4) The Asst. Commissioner (System), Central Tax Hq, Ahmedabad (South).

_5)Guard File.


